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UNITED STATEs DISTRICT COURT
SOUTHERY DISTRICT oF NEW YORK

-—--l-—-—--d—----———q.-—..._..-d--..-.-——-——---q—.-‘.-x

UNITED Srargs OF AMERICA,

~againgt-

99 Cr. 0699 (pam)
< JEFFREY ToGNETTI, o

Defandant.

—-—-—-—~-.—-__—-.._---.-—-.——-—---.----.---_—x

DEBORAE A. BATTS, United Stateg Distrigt Judge .
Om January 26, 2000, the Dafendant Jaffray Tognetti was

~wv —Gonvicted after -&-39ry- trial on a one count Iadictment charging
T v L RERGERES ALt ives vea :

.;¢;---him with Sacurities fraud. Speaificully, the Defandant wam

charged and convietad of viclating 15 U.s5.c. § Tlq(a) , which

-;ﬁﬁakan;mﬁ;&$¢£imau£or-a defendant to commit fraud ip cennection

. _ with thea offering of Securitias. In order te establiah that
PR S e s, wL s st TR ;
chaxga«at trial-thé Jury had to find that the Government

Agﬁnabligﬁ?ﬁnthpufallawing elements beyond a Teasonable doubt

ERRrery Rt W

cortificates of, and/or intaresta in Bdgo
Honay ¥Nanagament, the Defendant diqg any one
' '*:?“ﬁ?ﬂ?:#v:*wurhmnr&faf‘the—fnllowing:

. g ey

T (1) emplovaed a device, schame o¢ artifica to
defraud, or
(2) obtained monay or Property by means of

'5“.2“"”5?? B o) N RO & v

untruae é%atdﬁnnts of material facts or

=S et cwaa

what WAE said, under the circumstancas,
mislnqping, ox

(3) engaged in an act, practice or coursa of
businass that oparated, or would Sperata, ag
a fraﬁd or deceit upon a purchasaf;

Second, that the Defendant acted Willfully,
knowingly and with the intent te defraud;
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Thixd, that the Defendant used, or caused to
ba used, any means or inatrumants of
transportation or oammunication in interstate
csommerce or the ugse of the mails in
furtherance of the achenma. '

Thus, to meet its burden at trial undax these atatutas, the
Govarnment did not have to prove any apecific monetary losa
causad by the an;ndant'; crime.* This, unfortunately is not the
case at this stage of yha proceeding, whara, undar the Santancing

Guidelinas, the amount of loss is a crucial factar for the

B s SR

Government to eatablish in auuhréiihiaszghu Guideline Offense

Level. USSG § 2F1.1(b)(1); Und od States v, Jagchs, 117 F.3d 82,

95 (24 Cir. 1997). "Far the purposas of subsection [2F1.1]

(B) (1), tha loas need not be detarmined with precision. The

Court nead only make a reagsonabls @B timgte fE PAid Toss, given the
oo

available information.” USSG § 2F1.l, app. note 3.

Tha discrepancy batwaen tha Governmant's burden at trial

undar the statutas and at sentencing, under the Sentencing

]

Guidalines, has cxaatd& an evidentiary. void that the Government

b

has repaatadly ignor&ﬂ, deapite numercus opportunities this Court

/
/
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h Indeaad, iéta: the jury zeturnad a guilty verdiot, the

¥¢  uTH

B 1\ raquestad that tha Jury provide for—its guidanca at

bl P

..... neRteNETAg sl Bduifdty verdict bn the dmquat of monetary loss .. _ .
eomkbpy found regulted from the Defendant’s crime. The jury Foutrd ™ >
" no-monetary losa. - i e FETEET
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has given them teo £ill it.? Seg United Statgn v: Ruyadiwro; 100:

1o difficulties obtaining information ¥rom the Assistant U.S.
Attornay" and therefore was "unable te complete the Offense
o Condunt, Offanae Calculations, and Sentencing Options sections of
the" Pre-Sentence Repert ("PSR"). In light of the difficulties
ascartaining the appropriate loss figuze in this case, the Ceourt
schadulad a herring on May 1, 2000, to discuss the loss figure
and any other sentencing issuas.
At the May 1, 2000 haaring, the Government asserted that tha
. ‘enti¥e amount raised By Defendant from certain scurces (the
“Invaators“) counted toward tha "loas" figure for purposes of
Usse $ 2r1.1, avan though it was clear at trial, and the
Governmant concaded, that at least soms of that monay was used by
_Defendant in ways that had beaen propaerly discloaad to the
" Investors. (Saez a.g. Tr. of May 1, 2000, at 7-8.) The CQourt than
directed the parties to prepare a joint submission within twenty
'days, ltamirzing the Investor money and the Purposas for which it
WERF-SpEnt . clbased o the ~eaxhibita that went in at the trial.®
(Id. at 30; gee alpeo-id. at 30-46.) At the end of the hearing,
the Court also directed the parties to notify the Court "bafore
, you submit something that is lika two separate huge aubmisajions,"
- “in_ the.gvent that another hearing was necassary. (Id, at 48.)
Ancther haar;nq on the submissions was schadulad for May 31,
s [LEE AR08, IR e
S on’ Hay 18, 2000, the Ceurt zrecaived a auhmzaaion frcm
Dufandunt regaxdinq the appropriate losa figure. The coever
 TTetEer Erom Dafendant stated. that the Government "has not
' rasperided te our raguests regarding the submission of one chart
e — —oeutlining-the ‘Bdge—and Tognetti expenses. ™ (Lty. from Paul X.
Roonay, Eaqg., datad May 19, 2000.) There was no submission from
tha Government and no respoense to the cover letter.

e eeaafe. Mag 28,2000, in. light. of the single submission from the
Dafendant, and the Government's "[failure] to submit any
materiala in support of its theory of the approximate loss
figure, and [tha Gdvernmant's failure] . . . to inferm the Court
that it had no intmntion of complying with tha Court's direction
to make & joint asubmission,"” (Ordax of May 26, 2000), tha Ceurt
found that the Government had waived its azguments concerning the
loss calculation.. The Court adjourned thd hearing on May 31, and
diractad that a new PSR be prepared in light of Defaendant's
submission. .
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F.3d 284, 2930 (24 Cixr. 1996) (Govarnment bears burden of

establishing, by preponderance of evidance, disputed facts

ralavant te sentencing) .

Thua, for the following reasons,’ the Court declines ta
~accept the Guideline Offense Level recommandations as set forth

in the P8R.

MEEEMMM.&L_AW Lav

e e it [N N

A, USSG § 2F1.1 (I..c’isn)

B-Eendant nusarta that there ahould bae no anhancement to the

B ¥ e T S L T e S

—— e

Gu;dellﬁe Offahau Laval bacause the intended loss waa zaro.

,{Def.'s Mem. of May ;a¢,2ﬁﬂﬂ, and-Daf.'s Mam. of Jul. 19, 2000.)

Howavar, tha languaga of § 2F1.1 suggasts that "intended legs"

;;—. .u.-- .._,. TR e = T

Fme ez ron o W Fane =R, ‘2000, at 7:00 p.m., the Government submitted a

surious latter in which they acught both an opportunity to submit
arguments on lo:s. and conceded that thay would have raised no

—rd e e (YT A ATILAC -44‘,-3\

.new argumsirts athe: thgn "those considaered and denied by the Court
at the hearing on May 1, 2000, (Ltr. from AUSA Alan R. Kaufman,
. dated Jum. -6, 2000:.) ST

Ultimately, the fourt reset sentencing for August 14, 2000,
and diractad that any Government submission raelevant to
Sertamring e submittad on' or before-JFuly-31; 2000, more than two
manths after the in#tial date for such submissions. (Ordar dataed
Jul. 24, 2000.) Ng submissions from tha Govaernment regarding any
‘aspact of sentencigg had been submitted te the Court hetween May
1, 2000 uwntil July! 31, 2000, fully three months after the Court's
initial dirsctive ?‘on May 1, 2000.

* Even though not required to providaladvance notice,
(United States v, Rivera, 96 F.3d 41, 43 (2d Cir. 1996)), the

Court herein doea so.
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may be used a®s a substitute for a.c:t:ua.i_lclu only if it is greater

. than the astual loss. US3SG § 2F1.1, app. note 8. Hera, based

upon the trial testimony of the Investoxrs and the Defendant

o Y

himaolf, the Court agraes with Defendant that there was no

intendad lass. T

This iz not to say, hewever, that the Governmant did net
prasent any evidaence to the jury relevant to loss during the
trial. To the contrary, the Government introducaed at trial
Governmunt-generated charts, (X 1A, GX 2A, GX 3A, GX 4A, GZT 53,
GX 6A, GX 7A), with thousands of pngna of copies of chacks, ATM

withdrawal alips, bank statementa, eta, Prem thisg avidenca, the

Governmunt arguad the jury cowld daduce (mhould they chaoose to

wade through that evidentiary quagmize) that Defendant used

VLI I A Y e ey S o, =S
i R

Investor monies for purposes othor than what the Invemtors ware
e —————

lad to bhelieva. The Gavernmant itself, however, did not do that

. S

homework.

———

Ony difficulty with tha Government’s analysis -- or lack
——W_——_-“—~‘

thezewof -- is that, frem April 1997 en, the Government did not

astablish that meonies coming in from non-Investors wera not the

monies usad for the,s"paraanal and undecumanted sxpenses the

¥

Government claims were fraudulent. (See GX 1A, DX U4.) Indead,

by April 1997, thu:nan—rnvastor fuanda -atuﬁgng the acgount

———

excaadad the nhcuﬁta spent by Defendant for questionable

e

D —
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purposan, Nor did the Govarnment astablish that thae “intereat"
e — e

‘paid to the invaestora aftex April 1997, was not indeed from

gourcas other than their own monies. At best, the chnxnmént

—————

éstablinhed at trial that the actual loss waz "interest" paid
back te Investers, which could only have coms from their ewn
Vfunds £rom January 1997 until April 1997, and personal expensas
withdrawn from investor monies by Dafendant when no cther sources

of moning’ vaze in tha-nccaunta in qua:txnn.

it

" Further, the Government did not allew for any compensation

at all fe ha paid to the Defendant frem December 1996 through

June 19!7 even though acme Inve:tor w;tnessaa, when amked,

allowed that thay expected Dafendant would be compansated. (See,

e.q. Tr. of Jan. 11, 2000, at 180, 213.) As of July 1997, the
Gﬂgéfﬂﬁﬂptmﬁéﬂ willing to limit the Defendant to companaation as

-aat—fm:bb :n'Vazznus drafts of an Offering Plan and Prospactus,

Ay e e - e p———
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(tha “Fr;vata Pla:-mnnt Memarandum“}, that soma or all of the

investors may have seen. Tha Governmant did not credit Dafendant

S—

. f ] o i o AR, oa g B % my B i P s

_ Fiches. SR8, Festinony. at- trial waa at best ambiguous abkout whaether
the "3% raturn" checks issued te Inveaters in January through
March 1997 were fraudulant. The Government maintains that these
chaoks ware really the Investerxa' principal baing paid back to
them a= "raturn," 'but Defendant maintains that thay were "future-
laoking" returns being paid now to be raimbursad from future
earnings. (Tr. of Jan. 20, 2000, at 937~51.) Because at this
srage of tha proceedings the Govermment's Jurden is by a
preponderance of the avidaence, tha Court will zesolwve this
quastion in the. Govarnment's Favor.

6
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with any of tha outlay for computer equipment, staff and businass

aatup that all of the Invesntors said thay saw personally.

i =

During the Rule 29 motion and thae charging conference, the
o
Court exprmssed its concern to the Govarnment that the

Gavernmént’s pzoof did not establish conclusively that there was

b

~a monetary loss as a result of Defandant’s actions.’

P

‘Hee, ©.q. Tr. of Jan. 21, 2000, at 1133-35:

MR. OLDS: 1I'll expiain it as I understand it. What
Mre, Quinn did was whenever it was clear to him that
noney that was coming in ashould be attributable to Mz.
s chnatt; in tarms of monay coming in to Mr, Tognetti
for NMr. Tognettiia parsonal axpanses -- I'm sorry,
money that was paid to him personally, he reflacted
thiat. But loana, for example, or monay that came in
- - w--from: Andover, or loang that wara dapoa;tad by other
individuals presumably on behalf of Mr. Tognetti, he
did mot cradit that %o Mr. Tognetti. His mathod of
puttihé'ﬁéguthar spraadsheet 1A [GX 1A] was only to
credit. Mr  Tognatti with depoaits that he, Mr.
' Tognatt;, himaelf made. That was how he conatructed
s iiiwe: 2w his spresadahaat.
THE COURT: That deoesn't help the defendant. He [Mr.
‘Quinn] was up hara simultaneously testifying that every
time there was a_queat;on, he did it in favor of tha -~
.ha gaid- in _favezriaf Mr. Tognetti, but I think that Mr.
Rooney gave a specific example on hia cross of how that
just wasn't so./ My concern is that if the govarnmant
e AYAYEG—ORt _with. a theory that is _so arbitrary . on. a
" mainly circumstantial avidense casa, then it seems to
me that tharﬁfis a raal burden shifting heres from the
govarnment tg the defendant, which is totally
Lmappzopriahp And for him te say that he assumed a
loan to wogqatt; was not a loan to Tognetti, I den't
undarstand ﬁhat

Indnad a=:an officar or an invastxgator for the United
States Attqrneyu‘ Offica, it seams to ma in putting

4
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@ Government congeded as mnch.‘)wht Government cannot now

Ve 5

togather a case that thera is an ehligation to go
beyand just tha face of the document. Aftar all, there

"is u detarmination made to indiat somabody ariminally,

and it seems to ma, that other than Juat leaking at the
dooument with hlinders on and not making any telephons
calls or deing any follow-up invastigation, I think My.
Rooney's oross was quite affeative astablishing very
little, if any, was dene outsids of the doouments by
Mr. Quinn.

See., @.g,, Tr. of Jan. 21, 2000, at 1160:

THE COURT: The juzry is always expacted to raviaw
exhibitas that they ask to see, But whan We ara talking
about I think it ig safa to say thousanda of pages --

== of moatly illegible microfiche, where even the

parties and counsel have trouble reading them, that may
be a Herculamn task to thrust upon the jury. Again,
this is whezre a little more in-depth analysis ox
aorganization or researsh or something might have haen
of asaistanca teo the jury, even though, yes, you do
have a right to threw everything at them, including the
kitchen sink, and having them have to sort through it.
I de acknowledge that this ia cartainly somathing that
any litigant has a right to do.

da@ plag Tr. of Jan. 1B, 2000, at 563, 567, 530, 598 at sac. ,
616; smee alse Tr. of Jam. 21, 2000,
et aeq., 111§,

 Sme, e.g,, Tr. of Jan. 18, 2000, at 558-539;
THE COURT: I am just asking you, is thare semething
that tracea this monay me that therxae is avidence to
astablish that $134,000 of that 174 [thousand, invested
in January 1957] was lost in day trading?

Fy
MR. OLDS: I think I think the most correat answer is
o, your Benesr, for the !nllowinq'ransa‘. We know that
at the end of tha day, the end of the day being when
the accounta ware cloaed out at W.§. Clearing and at
Cygret, all that was left was §40,000 . .

|

r=4alt

at 1101, 1108 et aeq., 1114
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I don't belimve that the government put in apacific

evidenca, nor did it focus on, how we got te tha figure

,0f $40,000. 1In aother words, I don't believe that thare

~ i3 avidence in the racord specifically that says that
that money was lost, hacausa, guite f£rankly, W wWeren't
chagging Mr. Tognetti with any improppieties with
zg@gpact to his deslingsg with Cygnet . . . How we get to
that figure, in all candor, your Honor is not something
that tha government focused on and, frankly, ig net
gem 3 that w ve c ogqnatti w .

(emphases addaed,) But see Indictment 99 6, 11; Def.’'a Mem. of
" Ap¥. 757 2000, at ' 3-4. 77T F ) -

See alag Tr. of Jan. 18, 2000, at 591:

THE COURT: ~ Theia "is ‘ac bupport to ateributing to Jeff
Tognetti parsanally any and esvery cash machine
withdrawal juast becaunse it's a cash machine withdrawal.
.. . Be may have. a.point thare. .That's a oclose argqument.
Therae should have bean some indication as to why this
cpmld_ﬁgg‘ban boen . .

Fnmies fa wfa T e e L R N

—Mﬁ;"OLDS; That'a a fair point, youzr Honor.
... 898 also id, at 1152-54:

THE COURT: These wonderful investigators you had
working for you could have made a call. They could have
said, it shows it goes to this place, let me call them
_and ask. them. . It says caszh to theam people. Shall T
call. them and ask them? Time after timae, Mz. Quinn, it
never ococurred to him.

- s me s al o rae

MR. OLDS: FPoint taken, your Homar, hut —=
THEE COURT: More than taken.

MR. OLDS: Uﬁd.rstnad, your Heonor. But what alse
happenad was that the subpoena was issuad and was
responded te. Documenta wera forwardasg te the U.S.
Attornay's offica in responsa to that subpoena. Than,
when there were issues that arose, which are gead

9
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issuves and which yesur Honor is focusing on now, we
raized those issuaes with the defensa. We said, leok,
we have a lot of checka here to cask that don't reflaect
, what you guys say that they reflect. You hava

Y notations on thasme shecks. But where are thae invoicas,
where ara the raeceipts? We ware told at varying times
in seme ocases no receipta wera aver given, in aother
cazes racaipts had been lost and misplaced.

THE COURT: You cerktainly can't think that that is
inappropriatae, conaidering that Mr. Quinn's 75 ¢o 100
pages of notes arxe lost and can't ba found, Tou can't
.bold him crimirially liable for that explanation when

' 'you ‘have the same one sd to why he is not getting what
may be Brady and Gigliec material.

MR. OLDS: That is fine, your Honor. I understand that
point and I wen't argue with that point. But T will
gay this. Thera is enough that we havae preoeduced that
Wu oan verify where the payments went that were
. ann-Bdge businass paymnnt;._.gghifxggq: Honor wantas ta
kick eut everything that is questionable in youxr
Honor's wisdom and say the governmant simply hasn't
" pwodiced precf on Eﬁ%t,“Ehp‘gﬁvéiﬁﬁgﬁi_ﬁﬁﬁid'ccntand
‘:,_m‘_thagﬂgpgxe”ia.mu:g than enough ramaining that shows
that thare were inappropriate, improper axpenditures
o from the Edge account having nothing to do with the
' . Bdge business that evinced the scheme to defraud that
the defendant engaged in . . . There ian't a whole lot
off gquastion, when Mr. Togmetti's check indicates dewn
payment for a heuse, that that doasn't havea anything to
do with Edge business, or. payments to his vet or
Puyments for hia children's tuition. Thasa can't aven
avquably be cqhstruad as being paymants made in
fimw - CORNGCtion.with the.Edge huainas;.",§9"if”x¢uw99t rid
of everything else and you are Just laft with that,
that alone should be sufficient te send this came to
the jury. ~ The othexr izsums or the other expanditures
twally go, jthe governmant would contend, to the waight
that the Jjdry is going to giva them. The jury may
dacide thefway your Honor seems to be leaning, that,
you knew what, thare reaally ispn't enqugh proof as to
all these. checks to cash, becauss the government didn't
‘do 4its job thoroughly encugh to determine that thase

10
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drgue, aftex conceding that the businesses n:-aﬁaé hy Dat-ndant'
ware "validly constituted and did legsl, valid ininoua,“ (T2, of
Jan. %0, 2000, at 17), that the entire amcuant of monay takaen
D;}Qééant from the Investors should be included in the less
caloculation, (Gev. Ltr. of Jul. 31, 2000, at 4-8), with no effget

for monay actually spent by Defendant in building the business.

Further, all of the Investora understood in January 1997 that

———an

Defendant would be day-trading their monay, and that by the end

iy

chacka to cash are not backaed up by something cut thaze
scmevwhere that would hava proven that these chaecks
actweally were valid expenditures. That may be, your
Honcr. At the end af the day the jury, iz your Honor

lats this case go to the jury, the jury may very well
agres with your Honor.

dga_alge Tr. of Jan. 24, 2000, at 1220:

MR. OLDS: - - .« that might ocoasion some juroxrs
feeling that thay actually have to ge through page by
page the bank records to make a determination [of
less]. While that is doable --

TER ZOURT: It is? Actually, you do it while we have
thia break. I want you to do a datarmination for me
frem the records about what the less would be if thay
found that he paid money back to them which was their
Own monay in January and February. Maybe wa had better
make that a 15-minute break, since I have now made that
additional assigmnment for Mr. Olds.

MR. OLDS: Yaur Bonor, I will concede for the record I
don't think I can do that.

L 4
THE COURT: Well, Mr. Olda, if You can't do it, how do
wa expect a jury or the probation office ar the Couxt
to dn it? This is a problem,

il



e 3 S e MmT ey WAL AR vl TOHIHLTY | UG =L P 1Lred F=4¢(

of January 1997, the Investora' imitial total investment of
3119,000 had baen raduced to §$40,000; yat, the éovurnnent has

T

charged Dafendant with the antire initial investment of $174,000
a5 "loma."  (Paf.'s Mem. of May 18, 2000, at 4.)
The Court finds that ATM withdrawals cannot be attributad to
a less aaleculation because the trial testimony established that
;p.mmumaﬁy huuinoxarpurchnses‘wnxa made in cash. (Tr. of Jan. 18, 2000,
at 649, 704-705, 708,.716-17, 719-20; GX 1A, DX X4 (invoices
#néiactiﬁﬁ cash ﬁnymonts for buainnsahéxﬁanann).) “Pﬁrthor,
>, a, Inveators testified that as early as-Februaxy 13997, they saw
~computars and other equipment in use. (Tr. of Jan. 11, 2000, at
143-44, 1BS, '214; Tr. of Jan. 12, 2000, at. 270, 281.) However,
there are no .invoices in the record {nor . was it Dafendant's
burden tc p:;duma tham) that show how or when this aquipment was
purchased. (Dwf "E ‘Hem. of May 19,-2000 at 10.) Defendant
established at trial, although it was not hig buzden to do so,

that the operating expenses of tha businass ware shared with and

paid te Andaver Brokeraga, and that thasa cperating expensas
.totaled xeveral thousand dollars Per month. ~{Tr. of Jaw. 19,
2000, at 770-R2: 33‘83).

Finally, heginning iti April 1997 and moving forward, it is
cleaar from th# an%eadaheata that altheugh samae checks ware heing

Y

written fpr personal expenses, income frem non-Investor sourcas

12
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more than covered those chacks.’ Thus, for Daefendant's perscnal
expanditurea, tha Ceurt has lcoked enly to the montha of Fabruary

and Marcih 1997." Far the "3% raturn' to Investora, the Court has

k]
- b

7

For example, in April 1997, checks were written te
Defendant's wife and for "real astate work" totaling $6,830. In
addition, twe chasks to cash totaling $3,630 were endorsad by
Defandant's wifae. Thus, the total amount of checks for personal
use is $10,460. Howaver, funds from non-Investor sourcas,
‘Andovar Brokerage and Loretta Merz, total $17,858H.

In May 1987, a total of $§B9,685 was paid out of the accounat
in c¢hecks to-"cash,' thas bulk of which was & single $86,000 chaeck
noting "house down." {(GX 1A at unnumberad pagae 10.) The
Govezrnment attributeas all of this money agd paraanal use of
Investor money, (gee Indictment i3b, PSR 9 17.) Howevar, a

St line-by-line analyasis by the Court - raveaals that during that same
menth, $104,479 of non-Investor money was alsc deposited inte the
‘account, clearly more than anocugh monay to cover the quastionable
expansaes for that month.

" At the May 1, 2000 hearing, the Qourt axplicitly warned
the- Govarnmant: - : : Tmm e e :
Now, Mr. 0lds, you have to understand something. The
" Couft doazn't buy or agree with your thseory that as

4can as money, any mongy is commingled, even if it came
from another-source; +f it is put in a trust fund, it
can't be usad , . , [I]f vou insist on pursuing thia,
then I want you ta show me case law . . . because there
is nothing written here, this is the problem. You are
assuming what [the Investers] . . . undarstood. You
ara agsuming it was being put in & trust fund. No

« [Investor) tastifiaed as far as I racall that

[thay] . . . théught it was geoing into a trust fund and
" "he wamn't going to use it for any purpose other +than
this." ;
J
(Tx. of May 1, 2000 at 32.) Further, the Investors knew in

Fabzuary 19297 tha¢ they wore invaesting in a atartup buminess.
(Tr. of Jan. 11, ?000, at 178.)

The Government alsc concedad during the Rule 29 hearing that
non-Investox funds, originally counted as "Thvaster? monay, had

been deposited into the sama account. (Tr. of Jan, 21, 2000 at
1145-46.) g

7
i

13
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looked tou checks written in the months of Fabruaxy, March, and

April 1997, which sever January, February, and March "returas."

¥ 1. Fabruary 1957

In February 1937, two chacks were written to "Jeffray
Tognatti! totaling $6,500. Twe checks almo were written to "Prima
Time Day Care," totaling $1,052, for a total of $7,552,

Investors testified that Defendant was entitled to & "draw"
or salary. (Tr. of Jan. 11, 2000 at 180.) Even assuming a medest
salary of $§40,000 as was spacified in the Private Placament
Memorandum in June 1997, Defendant could have drawn a total of
$3,333.39 por manth,.

Thus, the "loss" from February 1997 was 97,552, less
$3,333.33, or $4 B.67. RIS

L

2. March 1997

In March 1997, there ware chacks written for day care, to

Defandant's wife, and to an attorney for a house down paymant,

totaling $50,247. (GX 1Aa.) Subtracting again an estimated

? Aftar Deferndant's day trading of the Invastors' zemaining
moeney in January, he deposited the Invastors' monay inte an
account in February 1987. (GX 1A.) The "3% return" checks for
January 1997 were paid in Febzuary, ¥Fabruary! "returna" were paid
by checks written in March, and March "raturns" wera paid by
checks writtan in April.

14
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monthly salary for Defendant of $3,333.33, the approximate total
"loga" for March 1997 is $46,913.67.

3, "3% Raturns"
January "returns" were psid in February 1597, and totaled
$2.871, in checks to four Investors. (GX 1A.) February
cwr. - "rmturnsg,"” paid in March 1997, totaled 87,585, in checks to aix
- Iavestoxa. (Id.) )
Although non-Investor money was deposited into tha account
in April 1997, the total amount of nen-Investor nmopay was anly
'hndugh ta offset a pertion of tha "returns" marked for March and
Paid in April. A total of $13,875 was paid to Investors in
" April, £or months previous.®
In the calendar menth of April 1897, $17,858 of non-Investor
funds  was depoiited in the account. -A total of $10,460 waa spent
for parsonal expenses, in chacks written to Dafandant's wife,
chacks eashed by Defendant's wife, and in a check for "Real
Eastate Work." (GX 1A.) Thua,.only $7,398 of non-Investar money

remained to pay the Invastors' “retufna." Thus, the Court finds

that $6.477 of the "zeturns" to Invaestors made in Apxril 1997 must

w ;

% ona cheek is written to feonid Hambro, and doas not
indicate whathezr it is a return; howavar, Héubro waa claarly an
Investor. Another cheek, writtan to "Sandra Scarloa," is noted
"Fabh. Return.” (GX 1a.)

15
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have been made from Investor funds.

‘.Fnr "returna" earmarked January, Fabruary and Mazch 1397,
'tha total. "returna" paid from Invaatorlfunﬁn is §2,871 paid in
B\éh::"t;;.ry, Plus 37,585 paid in March, plus $6,477 paid in April,

for & total of $16,933.

e s Thull, according to USSG 8 2F1.1(B) (1), the approximats total
loas of j68,065.34 is greater than $40,000 but less than $70,000,
and the Guideline Offanse Lavel is inoreasad by fiva (5) levels.

3. Dovnward Departure

"In a few instances, the loss determined under subsaction
[2F1.1] (b) (1) may ovexrstate the sariousneas of the affaensa."
USSG & 28f1.1, app. note 11. .Ta the axtent that he is charged
with any loss, Defendaﬁt alao sseks a downward daparture.
(Ddf.’a Mam. of Apr. 25, 2000, at 6.)

The Court finds tint & downward dapartura mﬁy'SE warranted
1) pursuant to § zFlfi, application note 11, because the actual
loss for. January chqiugh March 1997, estimated at $68,065.34,
oversdtatsa the ae?fguannaa e8f the offense, and/or 2) pursuant to
UsSs@ § S5k2.0, d.uejtn the unique circumstances of this casa. See

f
United 51&9_1_!_,_1@1;_9_@5};@93, 67 F.3d 452, 457-59 (2d Cir. 1995)

. \‘ .
(in fraud case, "confluence of circumstances was not takan inte
. [

i¢
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adcgount Ly the Guidelinea," thus, district court could depart

downwardly pursuant te USSG § 5K2.0).

‘

e Defundant never sought ocut the Investorsa; instead, thay we:n\
hiad&ht ko him. The Investors knew that beginning in February
1897 the nature of their Tnvesatment had changed, and the

Defandant: was now creating a startup business. (Tx. of Jan. 11,

2000, at 162-64, 175, 215, 219.)

The Court is alao concerned that at least some of the
Tnvestors exhibitaed an almost willéul blindness, in that they
invasted in high-risk ventuzas (day-trading and a startup

f busineas), expected Daefendant to dedicate himaelf "100%" o

! inveating manay for them, expactad a 36% annual raturn, and

\\hfxpactad Defendant to do the work for frea. ///

Dafandant did not raceivea any formal training in securities

- transactions or, morae impertantly, accounting and bookkeaping.

Pefandant took money from tha account when it contained enly

A

funds fzrom Investors; however, ha replaced the funds within

s,

months, snd most of the withdrawals eccurrad prior to June 1997,

when the Private Placement MamoFmfidum drafty (which stated
~"‘-._--'--"_I-‘..-

certain amounts nnﬂ usas of Invastor monies) warae igsuead.,

Accordingly, {the Court finds that a downward departura
pursuant te Section 2Fl.1, application note 11, and/axr Sactien

'

5K2.0, may be warrantaed in this case.

17
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B, UsS3G § 381.3 (Abuse of Trust)

. Pefendant contends that the 2-level ephancement given in the
'!SR for "abusa of trust" purauant to USS6 § 3Bl.3 is not
aﬁbrbé&inta. Bpecifically, tha PSR atates that Defendant "wagm
entrusted with the discretion te use tha [Ilnvastors' funds for
spacific purposes as set forth in tha Private placemant
memorandum, " but that Defandant inatead "convertad [I]lnvastor

funda to his own usage." (P5R § 33.)

Howaver, by the time the Private Placement Mamorandum was

issued in or areund Juna 1997, thaera were significant amounts of
nen-Invastor monies entaring into tha accounts in gquaestion, and
the non-Invester monies more than offset the Personal
expenditures from the acgount. Thus, the Gavarnment has not
established that, by the time tha Private Placemant Mamorandum
was iasuad, that Defendant was in Ffact using Investor funds for L
;mpr?par purposes. . ; //ﬁ/

Befora tha Privata Placement Memarandum was issued, it was
unclear what restrictions, if any, ware Placed an Defendant's use
of the mcney. The Investors did understand that Defandant would
ke davoting "100%" to the new businaess and that Defendant would
ba antitled to a #%aw or salary, (Tr. of Jan. 11, 2000, at 180},
but therm was no frnaf at trial by the Govarnment as to any

s " L]
amocunts that had been agreed upon by tha Defendant and tha ///

18
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*

Investors.

Pafendant also asserts that the abuse of trust enhancemant
is inappropriate because Defendant provided full informatioﬁ and
dl:cfosuraa te tha Investora at any tims that they socught such

information. (Sge Def.'sa Mem. of aJul. 19, 2000, at 12-13
(eiting te trial transcript); see algo Ltr. from Martin J.
Milston to the Court, rac'd Apr. 27, 2000 ¥ i v o preueme
Finally, "[wlhere fraud ceccura in arm's length transactions
not invelving fiduciary-lika relationships, the 'truat' that is
'abused' im simply the reliance of the victim on misleading
statemaents or conduct of the dafeandant. Tha trust in short is a
specific offensa characteristic of fraud, and a Saction 3B1.3

enhancemant is inappropriata.” United States v, Jolly, 102 §£.3d

46, 49 (2d Cir, 1996) . Hare, Defendant neaver sought the
—'-*'-h—...-..

Investors' money: Defandant was introduced.te them by Leocnid
ﬁ‘ﬁw-——_‘—-ﬁ_‘_

Hambro. Dafendant did not accupy a position of trust vig-a-vis

the Investors prior t¢ thair investing with him, nor did
< ———r—— e,

Defendant smsaek to copicmal his acts. Eee Broderson, 67 F.3d at

485, Like ggggggggé, application of an mbuse of trugt
anhancement in th%é case would ba ovarbroad, requiring such an

4
enhancamant any Héma an arms-length investor reliad on stataments
in oxdaex to mnkaftha dacision ta invasat.

¥
5

Thtia, %'Ewéwlavnl anhancemant for abuse of trust is not

1s
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appropriate in this casa.

c.: USSG § 3BE1.1 (Acceptanca of Responaibility)

;afnndant also arguea that although the case proceedaed to
trial, ’twa points sheuld be deducted pursuant te USSG § 3El.l for
acceptance of rasponsibility. Although a reductien for
accaptance of rasponaibility is not usually accorded defendants
whe go tw trial, "[¢]onviction by trial . . . does neot

automatically precluds s defandant from consideration for such a

. » 1
reductian. UusSsG § 3gl1.1, app. pgggﬂaﬁ“““‘“ﬁﬁxﬁri-

In datermining whether a reductioﬁ foﬁirggépt;nco af
responaibpility is nppchrinta1~hp- Court should look "primarily

tc pre-trial atntumnp;s‘!ﬁﬂ_conduct." Id. Dafendant
asserta that in or around Dacamb;: lgga%aﬁil-of the Invaeators
wara raepaid their initial inveatmants, plug,-in most caaes,
additional maniea, (DX U4), aven though under the Private
Placement Memorandum the Invastors could not have sold their

-t

at 100-102; Trc.

interasts at that tima. {Tr. of Jan, 11, 2000,
of Jan. 19, 2000, at 911-13.) Further, .the walue of the
Investors' sharas at the tima thay‘wqrs repaid was most likely

zerao, bacausae Defandant was rebuilding his business after the

preoblems with Andover Brokarage. {Tr. af Jan. 19, 2000, at 913.)

\ USSG § 3E1.1, applicatien note 1 (e) sthitan that a sedection \

’ /
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for acceptance of responsibility may be affordad for "voeluntary
payment of restitution prior to adjudication of guilt." USSGE
‘s 3gl1.1, app. note l1l(o); gee Unitad States v. Boan, 18 F.3d'1367.
1368 (7th cir. 1994) (downward departure under USS5G § 5KZ.0
inappropriate after trial for bank fraud, whera defandant repaid
money Prior to trial; remanding for c¢onsidaration of acecaptanca
of rasponsibility reduction undar USSG § 3E1.1) and United States
v._Bean, 859 F. Supp. 330, 331 (N.D-.Ind. 1994) (on remand,
dacrrnasing Guidaline Offansae Lavel by %tweo lavels for aaceaeptancs
of respaonrsibility because defendant repaid maney bafara trial).
(”’“A Hera, the facts ara even stronger than those of Beap.
Dgfendant raepaid all of the Invastera' money prior to the
Indictment, and indead, prior to the commencement of the
Governmant's investigation. Accerdingly, the Court finds that a

two-level decrease for acceptance of responsibility, pursuant to

Section § 3E1l.1, application note 1l(g), is appropriate in thij////.

lﬁ“‘

B.. § 2F1.1(k) (2) (Mare than minimal planning)

The PSR adds a two-level enhancement to the Guideline
Offense Lavel because "the offense involved mors than minimal
planning.” § 2F1.1(b}(2) "More than minimal planning" iz

L]
dafined as "more planning than i=s typical for the commission of

21
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the offanse in a simplae form . . . [oFr] if significant
affizmativa staps were taken to conceal the offense." USSG
§ 1B1.1, app. nota 1(f). “'More than minimal planning' is deemed

péoannt in any case involving repaated acts over a pariod of

timm, unliess it is clear that each insatance was purely

cpportuna." 4.

Tha PSR states that becaune "tha offense involvad
. L RN o R, &y '_":ﬁ,"r'— v .
i anta. and rapeatad

than minimal planning” enhancemsnt

TR,

warzanted. (PSR g 31.)

The Court disagrames.

Although Dafandant used Investor funda in the account for

personal expenses on several occagions. the Governmant haa not
shown that the withdrawals were not "puraly oppertuna,”
coensidering that Defendant did not have a hank account, (Tr. of

Jan. 19, 2000 at 833), Defandant did not have any other joh other

T et L L T

than building his business, (Tr. of Jan. 11, 2000 at 180),
Defandant did net have any othex source of incoma, (id.), ;nd
even the Invesatora expacted Dafgﬁfﬁfﬁizgégggg“;_ug}nryJ~.(;g;)
Dafandant took no steps to conceal his use of the funds;
indaad, he did just tha opposita: whan cheecks were written for
personal. reasons, Defendant alaarly indicated so in the "mamo!

]

saction of the chacsk.

22
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-Acecordingly, the Court finds that a two-level aemhancament
pursuant to Saction 2F1.1(b) (2} also is not warranted.
2 USSG § 3c1.1 (Chstruation of justica)

The PSR alsc adds a two-lavel enhancement for obstruction of
justica, stating that "tha [D]efendant submitted an altezed
document te the [Glovernment." PSR § 34. The Court, hnwever,
domas not agree that ohstruction of justice was established by the
confusing teatimony of Govarnment rebuttal witness Bob Reilly,
noxr by tha single-page, allegedly false documsnt submitted in
voluminous material to thae Governmant by the Dafendant in
response to a subpocena. The Govarnment has not astablished, to
the aatisfaction of the Court, that the Defandant intentionally
manufactured or altered a fraudulent document and submitted it
for tha purpose of impeding an investigation. Purther, the jury
was not requirad to make a finding on the documant or the
witness' credibility in ordar te convict the Defendant on the
chargad crime.

Accozrdingly, the Ceourt finds that a two-leval increase for
obstruction of justicae is not suppozrted by the record and ahall

not be imposad.

23



B AT O e TN MR T ey w0 AL WU TRHILLTY I UY (44} v o474 P8¢

Conglusion

. The Ceourt findas that the approximate total loss astablished
by the Government is 868,065.34. The Court alzo finds that
Gdldaiinm Offensa Leval anhancementa for sbuse of trust undexr
USSG & 3E1.3, more than minimal planning under USSG
§ 271.1() (2), and obatruction of justice under USSG § 3cl.1, as
recommendad in the PSR, aze act appropriate. . The Court alse
finds that Dafendant ahould be é;;diﬁid with ;Eceﬁtunca of
ragponsikility under USSG § 3E1 .1,

Pinally, the Court finds that a dewnward dapartura may ba -

warranted under USSG § 2F1.1, npplicﬁﬁiﬁﬁ Aéé;“il, and/or USSG
§ 5K2.0, because the actusl lass datermined under § 2rl.1(b) (1)
overstatms the seriocusness of the offansa, an& because of the

unique circumstances of this casa.

SO0 ORDERED. . L.

Dated: New York, New Yorxrk
Augusat || ; 2000

L

DEBORAY A. BATTS
United fitatas Distriect Judge
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